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Stay Appl.No. /2018-19

~ 3ror~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-124-2018-19
~ Date : 10-12-2018 "G'lR\" ffiarta Date of Issue

en1 sm «or« sgrrt arr nm« gl/2elf.
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. 11/CX-I Ahmd/JC/KP/2018~= 23.07.2018 issued by
Joint Commissioner, Div-Ahd south, Central Tax, Ahmedabad-South

374iaaaf ar m v ur Name & Address of the Appellant/ Respondent
PlanetAutomative Pvt ltd

Ahmedabad

al{ anhz r@ sr?gr sri#ts sra awar ? it a z sm? a uR zqnfeff fa aag ng am 3rf@rant ast
aria zn galarur ma4ea rgt "W{ "flcpfil %1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

mrdalqrylrur an4a
Revision application to Government of India :

(«) ta surr zcs are)Ru, 1gg4 alt er or Rt aarg nu mii a i q@ta ear at su-ar rm Tvg
cB" sifa ynterur sm4aa teft fra, a a6r, fa iarca, auraRm, aft #iRkra, ta ha a,if, { fkcecft
: 110001 at at uft a1Re I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Qi) ~ ll@ ctr mf.1 cB" lfrIB j a ft zrf aram faRt rsr 4T 31I <ITTWR f2ml wemT a
augmma urd z mf ii, z fat qvsm znrvsr 'tlIB cIB" f<lffil <ITTWR a f4ft quernit ma atha
cITxR ~ "ITTI(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or i:o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(XET) 'l'.fNa" * ™M ~ mm Tf PlllTRlct '1@" "qx m '1@" * fa[fur qjr zye aoa ma uUnr
zgc # Re #misit ra a are fat rz uqr Raffa &t

Q

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

"lift ~ cpT~ fcpq fgprr 'l'.fNa" *™ (~ m~ cITT) frrmcr fc};-m 11m '1@" "ITT I

111· case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

sifa Una 6t snr zgca #grfg ut st fez mr-1 #t {& it ha arr uit sr arr ya
frua 3 garfa sngar, srft a rr 1TTfur m tfl'[<:f -qx zn qrfa stfefr (i.2) 1998 mxr 109 IDxT
~fcpq i-rq "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

#4a arr gens (3rat) Pura81, 2oo1 fzu s sirfa Fc!Plfcfcc: m ~ ~-8 Tf t ufait #,
~3001" * m=a- 3001" hf Re#a # mu #a ft er-snar gi srg srr cBl" qt-qt~* ~
fr a4a far urr 1Re; 1 U Tr grar s. ml 4arf a sirfa arr 35-z # ferffR l #qr
# ad # rr er--6 'cJIBFf cBl" m'a" 'lfr m;fr ~ I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfa rr4a mer ugi ia van g arr qk zana "ITT "ITT ffl 200/- #h 4Tar #6l u;
3it ui iera van ya ear a vurr gt at 1ooo/- at #) y1arr #6t ugI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q.

#tar zyea, tzrmar ye gi hara r9tu nrznf@raw TR 3r4la-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah4 surer zrear 3rf@fr, 1944 cBl" tTm 35-"&'r/35-~ * 3Rflfct- :­

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

(cp) GcfctfM{sla qR-mc; 2 (1) en ~ €@W ~ cB" 3@TclT c#r 3JlTlcYf, 3Tlfrc;rr a mm i fir zc, a€tu
Gira yea vi hara or@tr =urn@raw (free) l ufa 2flu f)feat, 3snarar i sit-2o, q
#ea <lRq q1rug, inf 7T, 3I7lard-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal·(C!=STAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in_case of
appeals other than as mentioned in para-2(i) (a) above. /,;;f//;.:::~~.:;\
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urnrcrzu zrca 3r@fr 197o zre viz1fr at rqP-1 a siaf ufRa fhg1a 3ma zue 3mgr zrnfenf fufu nf@art # an?gr i urea t vs ff R 6.6.so haat 1arc yea
fess cm sin argy

(5)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z sit via@ ma#i al Riala an faii 6t ail ft an 3naffa fur ufar & ul vi zye,
aka sar«a zyc vi hara ar44la mm@raw (qr4ffa@) fu, 1gs2 # Rfea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«ea, #€hr sqr«a yea g @hara rfl#tr mrnf@raw (free), uR or4at aa i
a4car #iar (Demand) ga s (Penalty) nT 10% qa smr aar 3rfarf kl zrif#, 3f@raa qaGT 1o
cR)s~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .

4c2tar3nrs3lEaraa3ia, emf@ {tar "a{cr#ia"Duty Demanded) ­
.:,0 (i) (Section) is 1upaaz fuifauf@;- ,' (ii) fernarard#@z 4s 0fr;

(iii) id4f@ fzraif4fr 6 ah a<aer@.
> zrzrasra'ifaa3r4la' }zk sa sat#t acar ii, 3rfl' <fra #fr qa sr aarfrarr.

, 3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zag 3mar a u 3rfh qf@ear a am si arcs srzrar areaav Ralf@a ztr fa a ares a
10% ·pram r ail srzi tar us Raif zt aa vs # 10%0=rarer r r a watt el ,,,z.

In view of above, an appeal against this order shall lie before th_e Tribuna)~;~:;;~_Jt;~
10% of the duty demanded where duty or duty and penalty are mn dispute, or penalty, where
penalty alone is in dispute." '. :::: '

'
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ORDER IN APPEAL

Mis. Planet Hyundai (Planet Automative Pvt. Ltd.), Planet House, Khokhra Circle,

Maninagar (E), Ahmedabad-380008 [for short - 'appellant'] has filed this appeal against OIO No.

11/CX-l Ahmd/JC/KP/2018 dated 23.07.2018, passed by the Joint Commissioner, CGST

Commissionerate, Ahmedabad- South [for short - 'adjudicating authority'].

2. Briefly stating, the facts to the present case is that during the course of investigation

by the department, it was found that the appellant had deliberately not paid the service tax for the

period 2013-14 to 2015-16, on the "Handling charges" collected from their clients and had not

included the said amount in the gross receipts shown in their ST-3 returns and in turn not paid the

service tax for the same. The show cause notice demanded service tax along with interest and further

proposed penalty on the appellant under sections 76 and 77(2) of the Finance Act, 1994.

3. This notice was decided by the adjudicating authority, vide the impugned OIO

mentioned in para 1, supra in which the demand was confirmed, along with interest and penalty as

demanded in the notice. o
4.

5.

Feeling aggrieved, the appellant has filed this appeal on the below mentioned grounds:

• that the collection of handling charges are not against any service provided to the customers;
• that the handling charges are collected from the customer for the expense incurred for bringing vehicle

from their godown/stock yard to their showroom at the time of delivering vehicles to the customers;
• that the appellant has to incur expenses for freight, loading/unloading charges etc and for that purpose

they collect handling charges and they pay sales tax on the goods on the value inclusive of handling
charges;

• that in the decision of tribunal in the case of CCE v Dynamic Motors (ST/263/2010-SM) and Ketan
Motors Ltd. v CC, CE & ST (Final order No. A/321/2013-WZB) it was held that any consideration
received for supply of goods is not covered within the scope of section 67;

• that the customer approaches the showroom for purchase of a vehicle in that case the customer
happens to buyer of the vehicle and not service recipient per se;

• that since tax is not payable so the impugned OIO should be set aside with consequential relief.

Personal hearing in the matter in respect of the present appeal was held on 20.11.2018, a
wherein Shri Devam Sheth, CA, appeared on behalf of the appellant. He reiterated the grounds of

appeal and also prayed for the condonation of delay in filing the appeal for being delayed by 41 days

in filing of appeal.

6. Before I go into the merits of the matter, I find that the appellant in their letter dated

05.11.2018 prayed for the condonation of delay as they filed the present appeal beyond the period of

ninety days from receiving the impugned 010.

7. I find that the aforementioned appeal have been filed beyond the stipulated period of

two months, the time limit specified under section 85(3A) of the Finance Act, 1994. Relevant

extracts of Section 85 of Finance Act, 1994, is reproduced below for ease of reference:

SECTION 85. Appeals to the [Commissioner] ofCentral Excise.(Appeals).
[(a) Any person aggreved by any decsion or order passed by an.adjudicating authority subordinate
to the [Principal Commissioner ofCentral Excise or'Comjjissioner.ofCentral Excise] may appeal to
the Commissioner ofCentral Excise (Appeals).]· i' p'

±
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(2) Every appeal shall be inthe prescribedform and,shall be verified in the prescribed manner.

o

8.

9.
9.

(3)

[(3A) An appeal shall be presented within two monthsfrom the date ofreceipt ofthe decision or order
of such adjudicating authority, made on and after the Finance Bill, 2012 receives the assent of the
President, relating to service tax, interest orpenalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the appellant
was prevented by sufficient cause from presenting the appeal within the aforesaid period of two
months, allow it to be presented within afurtherperiod ofone month.]

I find that the aforementioned appeal has been filed beyond the prescribed time limit of

341aai arr a # w 3r@a at fear 3utn a@th fan snar el
The appeal filed by the appellant stands disposed of in above terms.

4yrs-}
(5mr in)

3lg# (3r4le)

two months. Further, even the delay in filing said appeal is more than one month after the prescribed

time limit of two months. As such I am not empowered to condone the delay in this appeal, as it was

filed after three months from the date of communication of the impugned order. In view of the

foregoing, I reject the appeal on limitation as provided under Section 85 of the Finance Act, 1994.

Date :J0 .14,2018

Attestedov

\MM
Vinod ose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

To,

M/s. Planet Hyundai (Planet Automative Pvt. Ltd.),
Planet House, Khokhra Circle,
Maninagar (E)
Ahmedabad-380008

Copyto:­

1. The Chief Commissioner, Central Tax, Ahmedabad Zone.
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Joint Commissioner, Central Tax, Ahmedabad South Commissionerate.
4. Tye Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.

9guard File.
6. P.A. .
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